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yourself and your associates for handling such a dispute would
cost?
" MR. QUINONES: I imagine a lot.

PROFESSOR ROSENBERG: A lot?

MR, QUINONES: Yes. What happens is that I am for
settling the dispute out of court. All their rights and all
defenses can be presented to a person who can adjudicate and
know what they are talking about, so both parties are more or
less in the same position, different from submitting a controc-
versy outside the court to a person who doesn't know the law
and this person will usually go without a lawyer or a para-
legal and many of our cases, even our clients' rights have
been violated and they don't even know. When they come to my
office for the first time and I get a contract, that I know
what is going on, and he starts explaining to me how the debt
collector is functioning, then I find in that case a violation
against him and I believe that that should be proved in court.
A recommended dispute shoﬁld be allowed and should be used if
all these defenses can be presented reasonably. I am against
a system in which the controversy comes out of the court in
which the debtor is in a position of disadvantage and depend-
ing upon the amount involved.

PROFESSOR ROSENBERG: Now, I'm looking at Section 2872
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defining the powers of municipal judges and 1 see that a con-
trovery as to repair of chattels between the buyer and seller
not exceeding a thousand dollars is covered. Now, is it your
experience that when a municipal judge hears one of these
disputes, just the type that you've described, involving
repair of chattels, let's say an automobile was repaired, is it
your experience that the municipal judge does hear all of the
legal contentions and does give the defendant a fair...

MR, QUINONES: I haven't had experience in those types
éf cases, but I suppose they would, but the experience of my
office what I would like them to do is go through the ordinary
proceedings and I would be willing to change that practice if
it served the same purpose because usually I hear people say
that the one who has the debtlshould pay and 1 agree with that,
but because a person should pay a debt doesn't mean that the
person who is collecting the debt should violate his rights.

PROFESSOR ROSENBERG: I think that we'd have to agree
that before any other couft procedure can work, it has to work
fairly and that you can't -- it doesn't do any good to reduce
the rights of the pecple in order to get the cases settled,
so I think we would agree with you, Mr. Quinones, that any
alternative has to build in the protections.

MR. QUINONES: I would also like to use this gportunity tp
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say I wanted to talk this morning about three items so I woﬁld
like to express myself about those three items now and I don't
like to sound disrespectful to you but I would like to address
this conference in Spanish. 1Is there any objection to that?

JUDGE TRIAS: Mr. Quinones, we have a lcng list., Would
you be so kind or would you care to submit your comments in
writing what you are about to...

MR. QUINONES: I would submit a copy in writing. I
would just use three minutes., Would that be all right?

JUDGE TRIAS: Fine,

MR. QUINONES: This morning, some comments were made
about use of Rule 60 about improvements, but of those
improvements Honorable Judge Gladys Torres explained the
process but she did not explain the process when the person
answers the complaint, so I would like to know if the judge
would like to explain to me after, not here, at a moment what
would be the precaution to make to the person who answers the
complaint., The second is there was a position here about
interest as to money that should be paid at the end of the
litigation and I agree with the Honorable Judge Cumpeano that
the amount should be increased and to put the interest in
harmony with the prime rate. But there is one consideration

I want to make if any legislation is taken to that effect, and
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it is this, in many small cases the prime rate will never repay
to the person -- imagine, a controversy of one thousand, two
thousand -- the prime rate applies to a debt or an amount of
money in excess of $10,000, so that should be included in the
sense that a person who has a small debt doesn't come out pay;
ing an interest that he would never have been paying if that
money was in the market. So that's something I wanted to
clarify. 1T also had a perception this morning about the
exposition of the committee and the comments made after and
it is that the purpose, and I might be incorrect, but as to
settlement of disputes outside of court, that should be used
to get cases out of court, but that is going to move into
another area which means the judicial branch is not going to
have the problem but another areg, usually the executive or
maybe some part of an administrative agency 1is going to have
the problem. We are not solving the problem. The problem is
to eliminate this and try to see if we can in any way reduce
the amount and I don't see this shifting of one to another,
the same way Honorable Judge Hermida explained this morning
with DACO and DACO is a very unfortunate experienée to all of
us who have to go to DACO, so taking into consideration that
wen you are implementing this plan.

Thank you very much.
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JUDGE TRIAS: Mr. Quinones, we are very grateful for your
observations and we would greatly appreciate -- I don't want
to add to your Eurdens at the office ~- but if you do have
the time and have further suggestions as to how to handle somg
of the matters that you have raised, please feel free to do sa.
Judge Angel Hermida.

JUDGE HERMIDA: 7T would like to ask a question of Pro-
fessor Rosenberg. Professor, this afternoon you stated that
there are several different alternatives for reducing the
number of cases that get to court. A few of those you
mentioned we have already tried here. For example, we've had
no-fault insurance since 1967. I believe we were the first
jn the nation to do so, and if not the first at least one of
the very first. We've had comparative negligence since 1956
in a lot of prior cases holding that the rule here was con-
tributory negligence. We have adopted through case law the
common law doctrine of contributory negligence but this was
overruled by statute in 1956 and comparative negligence was
brought in. Now, some of the other things that you mentioned
however, we have not had before and I would like to have your
comments as to those several things that you did mention which
you would recommend to us as being particularly likely to be

successful and why you think that they will be successful and
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likewise on the opposite side which of those you think would
not be really.very much worth trying because in your experi-
ence they are not as worthwhile.

PROFESSOR ROSENBERG: I tried to say this morning that
-- earlier today -- that I thought that the best suggestion
that I could make was that we find out where the judge time and
energy goes in your superior and district courts so that we
would be in a better position to know what aspect of the prob-
lem to take hold of. Now, I don't know as I stand here
whether the problem that you have is one of insufficient
judges who are working at the maximum of efficiency, still
guaranteeing high quality to the litigants or whether the
problem is that too many cases are reaching trial; that is,
more cases are reaching trial than ought to with the result
that more time is being spent in the trial of cases than should
be.

Let me illustrate how important this factual question is
as a preliminary to trying to address the question that you
asked, Judge Hermida. The factual question is important from
this point of view, if you can imagine with me a vertical

block which is just a bar chart standing vertically, the time
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available in the court is the judge's available work time in
chambers, on the bench, total avaiiable work time, Now, just
imagine a division on this block between two groups of cases,
the cases which reach trial and the cases which do not reach
trial. Studies in the United States have shown at least in
this court in New York that I have in mind that the 20% of
the cases that reach trial absorbed about 807 of the judge's
time, that is, actually it was less than 20%, but between 15
and 20 percent of the cases reached trial and absorbed 80% of
the available time, and the 85% or so of the cases that did
not reach trial absorbed only 20% of the judge's time.

It's obviously crucial to the effective and efficient use
of judges time that if figures like that apply in Puerto Rico
that no more cases reach trial tﬁan are necessary to be tried.
Now, in New Jersey, havingithis in mind, the rule was estab-
lished that every case on the docket had to be pretried by a
judge. That is, it had to go through a pretrial conference.
And it was thought that thé pretrial conference would settle
many of the cases which would otherwise have to go to trial.
In the 1960's the Columbia project did a study and found that
that did not happen, that the judges wasted their time pre-
trying the cases, because no more of them settled after pre-

trial than settled without pretrial. We ran an experiment whidh
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showed that. But as' I say, I can make many suggestions for
what a court might do to solve its problem once 1 know what
its problem is, ‘but I am not sure I understand whether the
problem of the superior court comes from one source or another
source or a combination, and I think it would not be respon-
sible of me to suggest how to solve the problem without knowing
more about it than I now do. So the first thing I urge upon
you is that you find out where your problem is, is it in fact
that too many cases are reaching trial and the trials are

then taking longer than they should. Do you have any impres-
sion that that is the fact or that it's not the fact?

JUDGE HERMIDA: When you gave the data you gave this
morning about the average number of cases going to trial in
some jurisdictions at least only 10 to 15 percent, I was very
surprised, because I don't think that that correlates to our
experience here. When you mentioned that the data for Puerto
Rico is about 45%, at least a few years back, that seems to
closer to my own impression. It's only an impression, I do
not have any hard data, 1 do not keep statistics of that type,
and I haven't seen any such statistics kept by the courts
administration, but that seemed on an impression to be just
about right., 65 that you mentioned later for the last year

did secem a bit too high even for Puerto Rico. 45, that sounded
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very reasonable to me in terms of my own experience here, and
if you can have it as far down as only 107 somewhere else,
perhaps we're not doing some things that we should be doing
to lower that number. I don't know what's going on.

PROFESSOR ROSENBERG: The figures that 1 gave I learned
afterward as I should have appreciated include criminal as
well as civil cases. It may be that they're distorted by the
inclusion of the criminal cases. In other words, it mzy be
that crimingl cases reach trial in a very heavy proportion,
but still it appears to me that even allowing for that a highet
percentage, whether it's 447 or 35%, certainly is a much highet
percentage than 10 to 15 percent of your cases reaching trial.

Now, maybe it's that your trials are very very quick. It
may be that they take only an average of an hour or two in the
superior court, but if they are not quick, then I can see that
one reason that delay is developing is that more time is being
spent trying more cases than may perhaps be necessary. 1If it
turns out that the diagnosis is indeed that too many cases are
reaching trial, then I do have some suggestions. We're trying
to develop a plan that would work this way. This would be
for cases in the $1,000 to say $25,000 categories. We have
three objections. One is to make it affordable to the liti-

gants, both the plaitiff and the defendant, to hire a lawyer.
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Today in a case of that size it is ridiculous for the parties
to hire a lawyer in most circumstances in the United States,
because the lawyer's fees in a case that goes to trial would
probably amount, even though you hire a young lawyer, would
probably amount to $2,500 to $4,000 on one side only. Now,
if you're talking about a case that involves effectively only
a couple of thousand dollars, it is ridiculous to suppose that
the parties can each pay their lawyers $2,000 or $2,500 or
$3,000. What do we do about it? That's the problem we've
addressed.

There are three things we want to do about it. One is
we want to make the case short an@ simple. Secondly, we want
to encourage the parties to settle the case without requiring
a trial and, thirdly, we would like to see to it that if either
side is unreasonable in refusing to settle the case that that
party is penalized by paying the other side's lawyer's fees.
Those are the basic objectives. Now, how we go about it is
as follows. First we require mandatory referral of the case
to an arbitrator at the start. It can be an arbitrator, it
might be a municipal judge. I rather like the idea of having
a judicial type rather than a lawyer-arbitrator as the first
hearing officer.

Discovery is very much scaled down, only two depositions,
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only one set of interrogatories. The hearing is very brief,
The rules of evidence are applied, but in a rather informal
and liberal fashion. The award then is announced by the
arbitrator or the judge, that is the preliminary judge. Now
the parties have to make a decision. They have to decide,
having in view what the award is, whether they will insist on
trial. You're familiar with that process. Whether they will
insist on trial before a court. Before, however, they come

to trial they must bargain with each other about settling the
case. They must bargain with the knowledge that when each
side has made its last offer or demand, that amount is written
down on a piece of paper and sealed in an envelope and that
envelope will then be opened by the judge who hears the case
if it goes to trial, and the judge will then hear the case if
the parties insist, if they don't settle after this process of
making demands and proffers has gone ahead to this final
proffer, which is sealed in the envelope.

If the judge hears thé case, it will be heard without any
more discovery, no further motions, it will be heard immedi-
ately. The judge will then decide, on the basis of the evidence
the judge hears, whether the plaintiff recovers and how much,
and having made that decision will open the two envelopes and

will then assess counsel fees against whichever side was
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unreasonable in its demand or its bid.

We have a definition of unreasonableness which keys the
amount demanded or bid to the amount of the arbitrator's award
That means that they cannot escape too far from the arbitrator's
award in the negotiating process. That will give more bite to
the arbitrator's award than simply leaving it there. Now,
they can escape this, but they must do so by making bids that
turn out in the eyes of the judge who subsequently hears the
case, the amount that they bid, that is, demand or offer, must
be reasonable in that judge's mind or the one who is unreason-
able will pay attorneys fees to the other.

Now, this plan is supposed to advance the three objectivels
that we have in mind. The plan has not been put in legislativie
form yet, we're still working on it in the office. We expect,
however, shortly, to go before the presidents of state bar
associations in the United States and to ask them to take the
plan back to their states and introduce it to the state legis-
latures to see if they will adopt it. But that's for a court
system in which we know what the problems are, the problems
are not that too many cases are going to trial, oaly 10% or
15% of them are going now, and they'll need very serious
inducements before a lesser percentage insists on trial, we're

trying to provide those inducements and at the same time
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simplify, shorten and encourage settlement in these cases. Bﬁt
that's what we call the affordable litigation plan, that my
office is working on.

JUDGE TRIAS: Professor Fernando Agrait, please.

PROFESSOR AGRAIT: I would like to make three comments on
the general matter that has been discussed today. One is that
I am afraid that we are losing sight of the values that are
present in the legal process. We cannot separate the legal
procedures from the society in which they happen. Our
society happens to be today perhaps more than ever very
fractionalized, very deeply divided, and every day with
fewer and fewer institutions where people can look to and
expect from them a balanced rational decision. We are highly
politicized and that is true especially in all branches of
government except the judicial, so I think that is a social
reality that must be taken into account before we decide to
take any matter out of that branch of government that is well
respected and turn it over to other branches that don't have
it, with or without reason, it's a problem of perception, which
don't have that respect of the people.

On top of that, I am afraid that by taking cases outside
the courts we might be creating a dichotomy based on income.

Cases of poor people usually are qualitatively of lower value
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than cases of rich people and will be diverted. Cases of
rich people will be kept in court. That might be efficient
in terms of having a faster working justice, but I think that
its cost in terms of protection of the people of the law
courts is a very high cost to pay, so my recommendation would
be that any diversion should be on a category basis, not on
money value. All types of cases concerning family law as an
example are diverted. But making a diversion on the basis of
the value of the controversy is I think a cost too high to
pay.

I think that we haven't looked deeply enough into the
things that can be done in the system as we have it now. For
example, and this is just a question I ask that certainly
needs a lot of study, if there is reason in 1980 to maintain
the dichotomy district court versus superior court, wouldn't
it be much more efficient having a unified judiciary, to have
just one court of original jurisdiction where you file a
case and then on the basis of effidency and bulk of work
assign it to different regions or whatever, different judges.
1 mean, if we are using district court judges for superior
court cases, if we know as a matter of fact that hundreds and
hundreds of cases in court, for example, that are filed in

superior court and come down with decisions much lower than
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$10,000, why would those cases be trapped in the backlog of
the superior court cases, couldn't we develop some mechanism
for a summary decision and not be fixed in the district court
at $10,000 quantity value and higher for the superior court,
I think that municipal judges should be increased as to their
responsibility. I think that if we keep the dichotomy of
superior court versus district court a sanction should be
imposed to the party who files in the wrong jurisdiction in
terms of money. If you file in superior court and the case
comes down for less than $10,000, you should be punished for
that.

Perhaps we could use the system that is used in California
where you can't buy a judge but you can rent one. The judges
are available for off duty hours to work on an hourly basis
on cases submitted by the parties. This works as a sort of
intermediary, but having a judge as intermediary certainly
helps the image of having an official decision, although form-
ally it isn't.

PROFESSOR ROSENBERG: I think it's important to say that
those are not active judges, those are retired judges.

PROFESSOR AGRAIT: That's true. I am sure that the
retired judges would be willing to do it here.

PROFESSOR ROSENBERG: Would the active judges, do you think?
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PROFESSOR AGRAIT: I think so. 1If we start on the basis
of a low salary, then we start with a basis for a low pension,
so this might be an inducement. Finally, I am worried about
the idea of diverting the cases concerning the documents of
death, marriage, etc. These things which seem to be very banal
happen to be the sort of issues that define who is a person,
and that's very important to people, whether you are married
or not, whether you die, goes to the very basis of the rights
that &ou can claim and the people can claim against you, so
just because they seem to be relatively new and very bureau-
cratic types of cases, you send them to a state agency and
that might be contrary to the very basis of the system.

PROFESSOR ROSENBERG: Those were very interestingremarks
and I am sure they're very much appreciated. They deal with
major subjects that the Council on the Role of Courts is
dealing with. That is, they do go to the question of what are
courts for, what kinds of cases belong in court. Now, let me
just respond to one of the points you made as a basic point
and one that I think has a lot of interest and a lot of
difficulty in resolving. The question is should a small case
be treated differently from a large case. Should a case
involving $500 be treated differently from a case involving

$500,000. 1Is there any logical justification for doing that.
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Let me suggest answers that go this way. In the first place,
I agree that the mere fact that only a small sum of money is
involved does not automatically mean that that case is dis-
entitled to as much public service through the court as a case
that involves more money. That's point number one.

I think it is wrong to have excessively automatic reac-
tions to the question of how much is involved. However, and
this is where complexity rears its head, it is true that a case
involving $500,000 is more likely to involve greater amounts
of evidence, is more likely to raise other legal issues, and
is more likely to be more complicated. It's more likely to
benefit from full discovery of the facts and the evidence in
the case and so on.

Now, if that's true as a general matter that larger cases
are more likely to be improved in their processing by being
heard in court and smaller cases are simpler and may not need
as much processing in court, then there is the beginning of a
rational basis for distinguishing between them, There's
another basis, and that's the doctrine of proportionality. If
it costs, and let's make up these figures, if it costs a
thousand dollars a day to keep a judge sitting in a court in
Puerto Rico with the attendant services and so on that the

court provides that_the judge has, the bailiff and any other
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attendants. If it costs a thousand dollars a day or if it
costs $500 a day, isn't there a serious question whether if
all that's involved is a controversy of about $100 or $200,
whether -- and that's all that's involved -- no matter of
political consequence, no matter of philosophical moment,
just the question does the defendant owe the plaintiff a
hundred or two hundred dollars, should the public be spending
a thousand dollars to resolve that question and doing it
through a rather elaborate process or is there any simpler,
easier, more satisfactory way that it can be resolved.

Suppose we were to ask the person claiming the two hundred
dollars, would you rather have a simple easy process to decide
whether you're owed the two hundred dollars or would you rather
go through the elaborate court proceedings, and suppose that
individual said what I would like most of all is the two
hundred dollars. You can choose the procedure just so long
as 1 get the two hundred dollars. And if you ask the defendant,
the defendant says, well, what I would like most of all is not
to pay the two hundred dollars I claim I don't owe, and you
can design the procedure, what I would like in the end is not
to owe the two hundred dollars, and both of them would also
say, and beyond that we would like to get it over with fairly

promptly, we would like to get it done with farly inexpensively,
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so I don't have to hire a lawyer or lose a lot of my own time
to go to court again and again. In other words, if you were
to ask the public, the public would say perhaps we don't see
the necessity of spending whatever it is, a thousand dollars
or five hundred dollars, to decide a dispute involving so much
less, and if you ask the parties they would be perfectly will-
ing to take a procedure that is less elaborate and especially
less costly and less stressful and less time consuming. I
think the challenge to us is to find out whether there is some
other way of handling the case that more nearly meets what
both the public interest might require and what the parties
would be interested in getting in a case like that.

Let me give you an example of what might be done. This
is an idea for something new, a department of economic justice,
1'd like to change the facts a little bit from those that we've
been supposing. In this situation, a person has a claim
against a large manufacturer of standard products, automobiles,
washing machines, TV sets, whatever. The individual consumer
cannot get satisfaction from the manufacturer, though the
consumer claims the product failed, but the manufacturer dis-
putes it, the retailer disputes it, and the normal alternative
would be to go to the court about it.

What I am suggesting is that instead of that, instead of
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requiring court proceedings in that situation, that we set up
a department of economic justice and that in each major city
we have an office of the department which looks very much like
a bank teller's window. The individual who claims to have a
bad TV set or whatever goes to the teller of the local office
of the department of economic justice, makes an affidavit say-
ing I bought this item on such and such a date and paid such
and such an amount for it, here's the document; the teller
examines the document, including the sworn statement, and says,
all right, it seems to be in good order, here is your two
hundred dollars or your two hundred and fifty dollars, good-bye
and good luck; of course, you understand that anybody guilty
of defrauding the government in this way will be dealt with
in a serious fashion, and we aren't going to check up on every-
body who puts in a claim, but we will just as the Internal
Revenue Sérvice does, check on every nth person, so we know
that you wouldn't cheat, but perhaps somebody will be tempted
to out there and this will catch anybody who is tempted to
cheat.

Then when these claims come in, if it turns out that
there are hundreds of claims against General Electric for bad
TV tubes or against General Motors for some bad item of equip-

ment on a car, the department of economic justice will
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aggregate all these claims. It can then proceed against the
manufacturer by subrogation, it can assert the claims that
it has paid out; by cease and desist orders, it can make the
bad person stop it. I can get injunctions and get penalties.

But the point is that when a critical mass of these
claims have come in, then the government can proceed in an
efficient way to see to it that the damage is undone. Now,
this plan in rough outline, it's not a plan, it's a notion, a
thought, gives you I think a sense of what I'm trying to say,
that there are other ways than retail court proceedings for
dealing with small matters aand I think that if that individual
who made the claim and been paid on the spot were asked would
you rather have this system or would you rather have the
advantage of going to court and trying the case in court, I
think it's quite clear he would say I like your efficient,
quick system.

Now, that isn't to say that there aren't difficulties
with it, but if those difficulties have to do with whether you
can trust people sufficiently and whether you can enforce
enough integrity and honesty, then what we ought to do is
talk about how we enforce integrity and honesty on citizens
instead of saying that the only way to handle the matter is

to set up an adversary process that is very expensive in terms
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of public funds and which doesn't give an awful lot of quick
satisfaction to the customer, so that's the only challenge I'm
putting up is to think in other ways of how you get rapid
justice efficiently and on a scale that the public can afford
and that individuals will appreciate.

JUDGE TRIAS: Thank you.

PROFESSOR ROSENBERG: I'm sure you all agree with that
plan.

JUDGE TRIAS: Professor Efrain Gonzalez Tejeira, please.

PROFESSOR GONZALEZ: Professor Rosenberg, this afternoon
in your oral presentation you referred to compulsory arbitra-
tion as to resolution of disputes. You also said that
currently ten states are experimenting one way or the other
in this scheme. I wonder whether you could elaborate for us
about the experience and whether you see that there may be
some problems, constitutional problems about impelling
disputes for compulsory arbitration and whether in this view
some safeguards should be provided to make it effective and
protective of those constitutional rights.

PROFESSOR ROSENBERG: Yes, I am familiar with -- quite
familiar -- with two plans. One is the Pennsylvania plan and
the other is the one that is now used in San Jose, California

in the superior court of Santa Clara County. I actually --
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another person and I wrote a report on the study of the
Pennsylvania plan some years ago, and I think I'll tell you
about the Santa Clara County plan. It has been in effect for
about fifteen months, just a bit more than a year, I think it
went into effect about the lst of July, 1979. Before that,
there had been a local court rule before the statue was
enacted, there had been a local court rule that encouraged
compulsory arbitration, so there's actually more than one
year's experience. Now, here are some of the basic figures
and facts, Cases filed in the superior court in California
in San Jose, which is the general jurisdiction court, are
sent off to compulsory arbitration before usually one lawyer,
sometimes three, I prefer the one lawyer plan, and the lawyer
hears . the evidence in the case, it can be a tort case or it
can be a contract case typically. I heard one in November,
last month, and it was a case about a lady who had gone to
celebrate the conclusion of a business deal. She had gone to
a restaurant, she had eaten seafood and she'd gotten, she
claimed, food poisoning from the seafood. She sued the
restaurant for a considerable sum of money, and they sent the
case to arbitration.

She claimed that she had been disabled from working for

nine months as a result of the food poisoning episode, because




- 427 -

she went into the ladies room, fainted and struck her head
against some hard object that may have given ber a concussion,
she said, and arnyway made it impossible for her to work for
something like nine months, so it was a considerable case.

The arbitrator heard from her and from the restaurant
chef and from the supplier of the seafood, and then he made
his awared. That's the typical case. Now, if either side
wants to go to court after hearing what the arbitrator has
decided, he or she is free to do so and then the court hears
the case de novo with no reference made to the arbitration
award.

Now, as far as its constitutionality was concerned, the
supreme court of Pennsylvania upheld the constitutionality of
such a plan years ago and the U. S. Supreme Court denied
certiorari., It didn't find é violation of the due process
in this plan. There is a right to go to court. In Pennsyl-
vania at the time it required that in order to go to court
you had to pay back the cost of the three arbitrators. They
had a three arbitrator plan, and the three arbitrators were
only paid about $40 or $50 apiece, so the cost was not heavy,
except that in a case involving only a few hundred dollars you
can understand that no one would want to pay $135 for the

opportunity to have another court proceeding about $200 or $300.
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But the constitutionality was upheld in that setting.
There is some argument that on the federal side it would not
be constitutional to introduce obstacles to the right to a
trial by jury, if you were headed for a jury trial, and 1
think that the easy way to take care of that is to say that
anybody can go back to court without paying anything, no
penalty. That would certainly settle the matter. Senator
Heflin, who was against it on constitutional grounds, says
that even allowing somebody to go to court after an arbitration
without any payment at all for the privilege of going to. court,
even that would be unconstitutional because he said you've
introduced a procedure in front of the court proceeding and
you're not allowed to do that.

Now, I think that that goes too far. 1 don't agree with
him about that, but anyway that's his position. He has
argued that position in opposition to a federal bill that
my office has introduced for federal court annexed arbitration,
So my answer to it in sum'is that I think that as long as
there's no penalty on going to court after the arbitration,
then it is a legitimate procedural change in the court process
to require the preliminary arbitration and that it is not a
violation of the 7th Amendment or of any other constitutional

amendment, and here we're talking about jury trial cases only,
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You do not have a constitutional provision for jury trial
problem, so you don't have that provision here, you don't
have that problem here at all, and I think you would encounter
none, I can't see the Supreme Court saying anything about it.
I see my time is up, but anyway that's my general sense of
the situation.

JUDGE TRIAS: Well, you know that in other proceedings
we have been using the clock rather arbitrarily and now as
gsome sort of poetic justice the hotel has just advised me
that we have until 5:00 o'clock, so I would ask that you
remain and speak with us. Please just briefly address your
questions to Professor Rosenberg. Dean Denis Martinez,

DEAN MARTINEZ: I wasn't really interested in asking any
questions of Professor Rosenberg. I just asked for an oppor-
tunity for me to thank the courts and the office of judicial
administration for the privilege of having been here and
having had the opportunity to participate in your programs
and your plans and procedures. I want to thank you also for
all the cooperation and collaboration. There was some
referral to law school students in some of the plans and I
think that we can count on those students to participate in
any of the plans that you want them to. That's the only thing

I wanted to say. Thank you very much.
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JUDGE TRIAS: On behalf of the conference secretariat and
the office of court administration we thank you very much,
Dean., Mr., Yamil Galib, please.

MR. GALIB: As a matter of fact, I was supposed to make
some comments but I prefer to yield to make a question. Mr.
Rosenberg, I would like you to illustrate to us with reference
to the experience you have encountered with this matter of
compulsory arbitration, medical malpractice cases. I believe
that in Puerto Rico up to now if you were to ask every member
of this audience they would most probably tell you that it has
been a failure. 1In our case we start with a complaint which
makes it a judicial matter but immediately the law says that
it has to go to a special panel made up of officials of the
defendant and plaintiff and lawyers made up as to the public
interest, and a majority of two makes a decision, and that
decision comes as part of the findings of fact and conclusions
of law and then when the case comes back to the court, the
court will have to respect those findings of fact and those

conclusions of law unless there is a clear error, which to many
brings this sort of question, suppose the lawyer and the
citizen come out making a decision on the medical smpects of
the case against the physician. You have two ignorant persons

deciding as to a wise man. Or in the reverse, suppose the
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physician and the citizen come to a legal conclusion in opposi-
tion to the conclusion of the legal expert which is the lawyer,
and there you have two laymen deciding a question of law. Do
you have something like that in the states? Or how does it
work?

PROFESSOR ROSENBERG: It works fairly badly according to~
recent reports. As I believe I mentioned, there are 29 states
now that have a pretrial proceeding in malpractice actions.
Most of these are compulsory arbitrations, and in those
states, although they vary from state to state, most of them
send the case to a panel such as you have described. They
have a specialist in the doctor's field and they have a lawyer
and a lay person. The results of the arbitration are not or
don't tend to be as binding as you have described, that is
there is no clearly erroneous presumption. I understand that
in Puerto Rico as you said there are -- unless it's clearly
erroneous or something to that effect it is accepted by the
court. That seems to me to raise very large problems.

Now, just last week my office approved a contract award
to a group of researchers who will receive $326,000 to make
an 18-month study of 6 arbitration -- 6 pretrial screening
panel plans in the United States. They will vary to cover

all kinds of arrangements. We will lnow in detail of course in
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two years time how these 6 states look to the research team.
So far I can tell you that Pennsylvania has declared uncon-
stitutional its plan on the ground that it delays the disposi-
tion of the case without any benefit. Maryland has expressed
extreme displeasure with its plan and has started to -- I
believe it has effectively unwound the plan. Florida I think
has also declared unconstitutional its plan. So there is
trouble in the states on these pretrial panel medical mal-
practice plans. Further than that I think we will have to wait
for the results of this big study thatwill come forth in the
summer of '82,

JUDGE TRIAS: I would like to thank each and every one
of you for attending the conference. Our special thanks to
our distinguished guests, Professors Rosenberg and Ohlin. We
have really enjoyed your fine presentations yesterday and
today. Our thanks also to Judge Torruella of the United States
District Court of Puerto Rico who has found time in his busy
schedule to be with us part of the time. We are about three
minutes away from ejectment, The 7th Session of the Judicial

Conference is hereby brought to a close. Thank you very much.









